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I. Introduction

B. Historical Background
1. Introduction

The history of gross income is coterminous with the history of the federal income tax. Much of the early
history of gross income entails the judicial exploration of the constitutional and definitional limitations on
federal taxation of income. The current status of those issues is discussed in detail in III, below.

2. Early Federal Income Tax Statutes

a. The First Civil War Income Tax Act

The first federal income tax was enacted in 1861 (the “1861 Act”) in response to the government's inability to

finance the Civil War effort with customs revenues, which had financed the government from its formation. 5

In this statute, there was no concept of gross income; rather, income was defined as income “derived from
any kind of property, or from any profession, trade, employment, or vocation carried on in the United States

or elsewhere, or from any other source whatever.” 6

5 Act of August 5, 1861, c. 45, 12 Stat. 292, 309.

6 Id.

In light of the fact that the bill explicitly allowed as deductions only taxes assessed on the property generating
the income, a concern was expressed on the Senate floor that the Treasury Department might interpret
income to mean gross rather than net income. The bill's floor manager replied that the meaning of income
could not be mistaken, that it meant net profits, and that the Treasury would provide the ways and means to

ascertain it. 7

7 Cong. Globe, 37th Cong., 1st Sess. 315 (1861).

The 1861 Act was not put into effect and it was superseded in 1862. 8

8 Act of July 1, 1862, c. 119, 12 Stat. 432.

b. The Second Civil War Income Tax Act

The second federal income tax was enacted in 1862 (the “1862 Act”) to supersede the 1861 Act. It, too,
contained no concept or definition of gross income, but instead imposed the tax on “the annual gains, profits,
or income of every person residing in the United States, whether derived from any kind of property, rents,
interest, dividends, salaries, or from any profession, trade, employment, or vocation carried on in the United

States or elsewhere, or from any other source whatever….” 9

9 Id.

House sponsors of the 1862 Act stated that they intended to incorporate a net income concept in the phrase
“gains, profits, or income,” because, as they explained it, “the words ‘gain' and ‘income' mean the same thing.

They are equivalent terms.” 10 In 1863, a deduction was added for the rent paid by a taxpayer for his or her
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dwelling house. 11

10 Cong. Globe, 37th Cong., 2d Sess. 1531 (1862).

11 Act of March 3, 1863, c. 74, 12 Stat. 709, 713, §11.

c. The Third Civil War Income Tax Act

The federal income tax was re-enacted in 1864 (the “1864 Act”). Like the 1862 Act, it contained the phrase
“gains, profits, or income” in its imposition provision. It also strengthened the net income concept by allowing
deductions for losses on the sale of real estate purchased within the year and for certain business expenses in

the nature of interest, repairs, and salaries. 12 The concept of gross income remained unexplored.

12 Act of June 30, 1864, c. 173, 13 Stat. 223.

In 1867, the 1864 Act was amended to expand deductions to include certain taxes, certain casualty losses,
losses incurred in the taxpayer's trade, bad debt losses, and rent paid for the premises occupied as a

residence by a taxpayer and his or her family. 13

13 Act of March 2, 1867, c. 169, 14 Stat. 471, §117.

The 1864 Act was challenged on constitutional grounds, but in Springer v. U.S., 14 the Supreme Court held
that the tax was not a direct tax lacking apportionment but rather was within the category of an excise or

duty. 15 By the time the decision was issued, the federal income tax had been repealed.

14 102 U.S. 586 (1880).

15 Id. at 602.

d. The Reconstruction Era Income Tax Act

The federal income tax was again re-enacted in 1870 (the “1870 Act”). 16 Like its predecessors, the 1870 Act
contained the phrase “gains, profits, or income “ in its imposition provision. No reference to or definition of
gross income was provided. The 1870 Act added flood losses as allowable deductions but was repealed in
1872.

16 c. 255, 16 Stat. 256.

e. The Income Tax of 1894

The federal income tax was reinstated in 1894 (the “1894 Act”). 17 A tax was imposed on “gains, profits and
income… derived from any kind of property, rents, interest, dividends, or salaries, or from any profession,
trade, employment, or vocation… or from any other source whatever….” and deductions were allowed for

business expenses, including interest, certain taxes, certain casualty losses, and bad debts. 18

17 c. 349, 28 Stat. 508.

18 Id. §27, 28.

In Pollock v. Farmers' Loan & Trust Co., 19 the Supreme Court held that the 1894 Act was unconstitutional.
Because the tax applied to income from real estate, it burdened the property from which the income was
derived, and thus was an unapportioned direct tax on real property, prohibited under Article I, §2, clause 3,

and §9, clause 4, of the Constitution. 20 On rehearing, the Court not only re-affirmed its position, but held
that the tax also burdened income producing personal property, and thus was an invalid unapportioned direct
tax on personal property. Viewing the invalid provisions as part of one entire scheme of taxation, the Court

declared the entire Act unconstitutional. 21
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19 157 U.S. 429 (1895), on reh'g, 158 U.S. 601 (1895).

20 Id. at 581.

21 158 U.S. at 637.

f. The Corporate Excise Tax of 1909

In 1909, Congress enacted a corporate excise tax measured by income (the “1909 Act”). 22 An annual excise
tax was imposed on corporations that were organized for profit and had share capital for the privilege of doing
business “equivalent to one percent upon the entire net income over and above five thousand dollars, received
by it from all sources during such year….” The Act provided that ordinary and necessary business expenses,
losses, depreciation, interest, taxes, and dividends received were to be deducted from the corporation's gross

income in computing net income. 23 Gross income, however, was not defined.

22 Act of August 5, 1909, c. 6, 36 Stat. 11.

23 Id. §38.

In Flint v. Stone Tracy Co., 24 the Supreme Court held that the 1909 Act did not constitute a direct tax,
because unlike the tax struck down in Pollock, which was imposed on property simply because of its
ownership, the tax enacted by the 1909 Act was imposed on business done in a corporate capacity and thus
was a tax on doing something rather than on owning something.

24 220 U.S. 107 (1911).

3. Passage of the Sixteenth Amendment

In 1913, the Sixteenth Amendment became part of the U.S. Constitution, granting Congress the power “to lay
and collect taxes on incomes, from whatever source derived, without apportionment among the several

States, and without regard to any census or enumeration.” 25 The Amendment does not define incomes, nor
indicate whether net income, gross income, or both may be taxed.

25 U.S. Const., Amend. XVI.

4. Post-Sixteenth Amendment Income Tax Acts

a. Revenue Act of 1913

In response to the passage of the Sixteenth Amendment, Congress in 1913 enacted the Revenue Act of 1913.
26 Tax was imposed on net income, defined as “gains, profits, and income derived from salaries, wages or
compensation for personal services of whatever kind and in whatever form paid, or from professions,
vocations, businesses, trade, commerce, or sales, or dealings in property, whether real or personal, growing
out of the ownership or use of or interest in real or personal property, also from interest, rent, dividends,
securities, or transactions of any lawful business carried on for gain or profit, or gains or profits and income
derived from any source whatever….” Deductions were allowed for necessary business expenses, interest,

certain taxes, losses, depreciation, and depletion. 27

26 Act of October 3, 1913, c. 16, 38 Stat. 114.

27 Id. II(B).

In Brushaber v. Union Pac. R.R. Co., 28 the Supreme Court rejected an argument that the Revenue Act of
1913 violated the Constitution because it allegedly did not “partake of the characteristics exacted by the
Amendment.” The Court explained that the Sixteenth Amendment conferred no new power to tax income, but

merely prohibited treating Congress' complete power of income taxation as a power to impose a direct tax. 29

Thus, the Court held that the “source” from which income was derived was not a limit on Congress' power to
tax income, and that the income tax was an indirect tax subject only to the requirement of geographical
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uniformity. 30

28 240 U.S. 1 (1916).

29 Id. at 17-18. See also Stanton v. Baltic Mining Co., 240 U.S. 103, 112-113 (1916).

30 Brushaber v. Union Pacific R.R. Co., 240 U.S. at 19.

In Eisner v. Macomber, 31 the Supreme Court held that the Sixteenth Amendment did not expand Congress'
general constitutional power to tax so as to permit income taxation of a true stock dividend without

apportionment. 32 In determining the scope of gross income under the Revenue Act of 1913, the Supreme

Court assumed that Congress intended to exercise its full constitutional power to tax income. 33

31 252 U.S. 189 (1920).

32 Id. at 219.

33 Id. at 203.

b. Subsequent Statutory Development

In 1918, Congress began using and defining the term “gross income” in the revenue acts. The definition was

all-encompassing and included a list of examples as well as specific exclusions from gross income. 34

34 Act of February 24, 1918, c. 18, 40 Stat. 1057, §213(a), 233(a).

The Internal Revenue Code of 1939 defined gross income as “gains or profits and income from whatever

source derived…,” and provided examples of specific inclusions. 35

35 53 Stat. 9, §22(a).

Section 61 of the Internal Revenue Code of 1954 simplified the definition, providing that gross income “means
all income from whatever source derived, including (but not limited to) the following items….,” unless
otherwise specifically excluded. The simplification was not intended as a narrowing of the scope of gross

income. 36 The House Report states that:

36 See Comr. v. Kowalski, 434 U.S. 77, 83 (1977). See also Comr. v. Glenshaw Glass Co., 348 U.S.
426, 432 (1955).

This section [Section 61] corresponds to Section 22(a) of the 1939 Code. While the
language in existing Section 22(a) has been simplified, the all-inclusive nature of
statutory gross income has not been affected thereby. Section 61(a) is as broad in
scope as Section 22(a).

Section 61(a) provides that gross income includes “all income from whatever source
derived.” This definition is based upon the 16th Amendment and the word “income” is

used in its constitutional sense. 37

37 H.R. Rep. No. 1337, 83d Cong., 2d Sess. A18 (1954).

The Senate Report also states that:

[The] word income is used… in its constitutional sense….

It [was] not intended [that Section 61] change the concept of income that obtains
under Section 22(a) [of the 1939 Code]. Therefore, although the Section 22(a) phrase
“in whatever form paid” has been eliminated, statutory gross income will continue to

include gross income realized in any form. 38
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38 S. Rep. No. 1622, 83d Cong., 2d Sess. 168 (1954).

The Internal Revenue Code of 1986 retained the general language of §61 of the 1954 Code, redesignating it
as §61(a). Like its predecessors, the 1986 Code contains specific examples of inclusions and a variety of

exclusions. 38.1 Some of these have been in the revenue acts and Internal Revenue Codes for many years,
some are more recent, and some that once existed have since been repealed. Since the passage of the
Sixteenth Amendment, the general concept of gross income has remained the same, as discussed in III,
below.

38.1 See §71 through 139A.
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